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of Darwin) was that they tried to find definite stages of development everywhere,
even in the comparatively short period of historical certainty. To-day compara-
tive archaeology deals with widely different and much longer periods when trying
to explain such developments, and it is, moreover, no longer possible to take the
easy line of treating everything which appears strange and antiquated as a survival
from the earliest times. Above all, the sociological method has shown that many
legal and economic phenomena are not peculiar to any one people, but are a regularly
recurring feature of certain economic organizations, by whose interests they are
conditioned and produced. We have to ask ourselves whether those characteristics
of German private law are really primitive German characteristics, or capable
of another explanation. Later, in dealing historically with the whole economic
organization, it will also be shown that the two main supports of the Mark-associa-
tion theory, the right of inheritance enjoyed by vicini in King Chilperic's Edict,
and the right of the associated villagers to veto the settlement of outsiders (Lex
salica, Tit. de migrantibui) are not specifically German, but have analogies, and
probably precedents, in Roman (iuncto) and Greek (eTTt^oA^-Trporffc^ats') law.1
Here we must examine only the social basis of the Mark-association theory.
One of its fundamental hypotheses is that the German peoples in the earliest
period, the so-called Ur^eity which scholars tried to reconstruct from Caesar and
Tacitus, were for the most part free associates with equal rights. This view was
not really based upon documentary evidence, but upon general theories formed
under the influence of the peasant emancipation movement, the French Revolution
and the,wars of Liberation, and finally under the influence of Romanticism.
Etymology has also played its part; in particular the name Frank, which was
interpreted as " free ", seemed to be irrefutable evidence, as did the emphasis
laid by Caesar and Tacitus on libertas. The legal theory which still holds the field
denies, therefore, that manorialism (Gntndherrschaft) was already in existence
among the Germans in Tacitus* time, and regards it rather as a later development
in the period which followed the age of migration. Now in my opinion two
distinctions must be carefully made in dealing with this important question.
I consider that the existence of manorialism must be unconditionally admitted;
it can be deduced from the accounts of Caesar and Tacitus. At that time there were
undoubtedly estate-owners who did not manage their property alone but employed
others, especially half-free or unfree men, for the purpose. The description in
the Germania of the striking difference in the German and Roman use ofservi, the
German servi farming quite independently and serving at a fixed rent like the
coloni (Chapter 25), is positive evidence for this; and so is the oft-quoted
description of the German warriors, who in time of peace did little except hunt,
and preferred to leave their farm-work to others (Chapter 15). If we add this
picture to the passages already quoted about land-occupation and division,
secwdum dignationem, it seems to be quite irrefutable that manorialism was
already in existence at that time. But though these facts are undoubtedly established
by the sources, they must not be generalized; we must not go too far in deducing
from them the theory that the free German of Tacitus' time was not an independent
peasant-farmer but a small landlord, who lived mainly on the dues of his settled
bondsmen.2 As a generalization, this picture of idlers given up to games and
1  See below, Chapter V.
2  See Wittich, Zeitsckr.f; RG., xxii, 272.   Also his disciple F. Gutmann, Die so^iale Gliederung
a. Bayern $ur Zeit d. Volksrechtes (1906).